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MINUTES
VILLAGE OF INDIAN HEAD PARK

PLANNING AND ZONING COMMISSION
PUBLIC HEARING 

“Pursuant to 5 ILCS 120/2.06 (3) minutes of public meetings shall include, but need not be
limited to: a general description of all matters proposed, discussed, or decided, and a record of
votes taken.”

Tuesday, October 2, 2007
7:30 P.M.

I. CALL TO ORDER -  CHAIRMAN DENNIS SCHERMERHORN

A public hearing was hosted by the Village of Indian Head Park Planning and Zoning
Commission on Tuesday, October 2, 2007, at the Municipal Facility, 201 Acacia Drive.
Chairman Dennis Schermerhorn noted that the Commission will discuss Zoning Petition # 162, a
continuation of a public hearing regarding a petition for a safety fence for the property located at
6472 Apache Drive. He noted that the Planning and Zoning Commission in its advisory capacity
will review all of the facts of the requested variance and once the public hearing is concluded, a
recommendation will be presented to the Village Board for a formal vote on the matter. The
meeting was convened at 7:30 p.m. by Chairman Dennis Schermerhorn and Kathy Leach,
Planning and Zoning Commission Secretary, called the roll.   

II. ROLL CALL:  PRESENT (AND CONSTITUTING A QUORUM):

Chairman Dennis Schermerhorn
Commissioner Diane Andrews
Commissioner Noreen Costelloe
Commissioner Earl O’Malley
Commissioner Jack Yelnick

ALSO IN ATTENDANCE:
Richard J. Ramello, Village Counsel, Storino, Ramello & Durkin

NOT PRESENT:
Commissioner Denise Ingram

PETITIONER AND REPRESENTATIVES PRESENT:

Mr. & Mrs. Michael Pall, owners of the property at 6472 Apache Drive
Kenneth Kubiesa, Petitioner’s Counsel, Kubiesa, Spiroff, Gosselar & Acker, P.C.  
Jennifer Ames, Director of Special Education, LaGrange Highlands School District 106
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III.      PLEDGE OF ALLEGIANCE TO THE FLAG

Chairman Schermerhorn and the Planning and Zoning Commission members led the audience in
reciting the Pledge of Allegiance to the Flag as follows: “I Pledge Allegiance to the Flag of the
United States of America and to the republic for which it stands, one nation under God
indivisible with liberty and justice for all”.

QUESTIONS AND/OR COMMENTS FROM INDIAN HEAD PARK
RESIDENTS/PROPERTY OWNERS IN ATTENDANCE REGARDING Z ONING
AGENDA ITEMS

IV. CONTINUATION OF A PUBLIC HEARING HELD BEFORE THE
VILLAGE OF INDIAN HEAD PARK PLANNING AND ZONING
COMMISSION (PUBLIC COMMENTS RECEIVED AFTER
DISCUSSIONS BY THE PLANNING AND ZONING COMMISSION
MEMBERS AND PRIOR TO VOTES)

ZONING AGENDA ITEM:

1. Petition #162 – Continuation of a Public Hearing for a Safety Fence at 6472 Apache
Drive, Indian Head Park.

Chairman Schermerhorn noted that a “Zoning Petition for a Variation for a Safety Fence” was
filed previously by Mr. & Mrs. Michael Pall, the owners of the property, regarding a request for
a  variance from Title 17, Zoning, of the Municipal Code to allow for the construction of a
safety fence at 6472 Apache Drive. Chairman Schermerhorn noted the following exhibits that are
part of the public hearing this evening before the Commission: (1) a written request from the
petitioner’s counsel dated September 11, 2007 asking the Planning and Zoning Commission to
consider a request for a proposed safety fence at 6472 Apache Drive; (2) a Plat of Survey of the
subject property at 6472 Apache Drive showing an approximate placement of the fence; (3) a
photo of the proposed style of wrought iron fence to be five-feet in height; (4) a Certificate of
Publication and notice of public hearing regarding the continuation of a hearing regarding this
zoning matter that appeared in the Saturday, September 22, 2007 Suburban Life Newspaper;(5) a
copy of the letter that was sent to adjacent property owners within two-hundred feet (200') of the
subject property dated September 20, 2007; (6) a letter from Lori Davis of Apache Drive, dated
September 24, 2007 (read into the record of the open meeting) opposing the proposed fence, (7)
a letter from Lori Davis, of Apache Drive, dated September 24, 2007 (read into the record of the 
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open meeting) regarding Bob Rehak, of Blackhawk Trail, and his opposition to the fence; (3) an
unsigned letter from several concerned residents regarding this matter that was not made part of
the public record because it was submitted anonymously.    

Chairman Schermerhorn requested that anyone who wishes to make comments concerning this
zoning matter to state their name and address for the record.

On behalf of Mr. & Mrs. Pall, Kenneth Kubiesa, the petitioner’s counsel, stated that Mary and
Michael Pall as well as their daughter Emily are present this evening with regard to the zoning
matter before the Zoning Commission. Mr. Kubiesa stated that an initial zoning petition for a
safety fence for the property at 6472 Apache Drive was heard before the Planning and Zoning
Commission on June 3, 2007. He noted that since that time, a few modifications to the proposed
plan have been made and additional evidence will be presented this evening as it relates to Mr. &
Mrs. Pall’s request for a fence for their daughter. Mr. Kubiesa presented the following exhibits
to the Planning and Zoning Commission regarding the zoning petition before the Commission
this evening: (1) a color landscape plan was presented showing the existing as well as the
proposed screening that would be provided along the lot lines as well as an approximate location
of the proposed fence; (2) photos of the variety of bushes that will be planted by the property
owner to screen the fence; (3) two photographs of the proposed style of fence and gate; (4) a
letter from Dr. Lisa Franco, from Hinsdale Pediatric Association, who supports a safety fence for
her patient, Emily Pall who has Downs Syndrome; (5) a petition signed by 102 residents of
Indian Head Park from various areas of the Village that states: “we, the undersigned residents of
Indian Head Park, support the aforesaid application for a backyard fence since it will promote
safety for Emily Pall and the neighborhood, and not be an aesthetic detriment to the neighbors
of the Village”; (6) a letter from the Indian Head Park Police Department to Michael Pall, who
requested a list of incidents when the Police Department visited his property when Emily was
missing from the property (the case report information from the Police Department was provided
to the Commission) and (7) a letter dated October 2, 2007 from Jennifer Ames, the Director of
Special Education from LaGrange Highlands School District 106 where Emily Pall attends
School. Mr. Kubiesa stated that Jennifer Ames is present this evening and will discuss Emily’s
medical condition. Chairman Dennis Schermerhorn read a letter into the record dated October 1,
2007 from Dr. Lisa Franco, Emily’s pediatrician since birth. The following letter was read in
part: “Emily Pall has Trisomy 21 (known as Downs Syndrome) with other related impairments.
Emily is in Special Education classes and attends various therapy sessions to assist her
impairments. I believe it would be in Emily’s best interest to be allowed to play in her yard. She
is unable to make appropriate decisions in regards to her safety and I believe Emily requires the
boundaries of her environment to be safely designated by a fence. I strongly believe this is a
safety issue for Emily and should be considered for her personal welfare. Sincerely, Lisa A.
Franco, M.D., Hinsdale Pediatric Association”. 
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Chairman Schermerhorn noted the following letter from Jennifer Ames, Director of Special
Education at LaGrange Highlands School District 106: “Dear Zoning and Planning
Commission, the intent of my letter is to provide you with important and relevant information
regarding Emily Pall’s cognitive and adaptive skill functioning. Emily presents with a medical
diagnosis of Down Syndrome. She is receiving special education services under the eligibility of
the disability Cognitive Delay. Based on her recent psychological evaluation, Emily meets the
DSM-IV criteria for mental retardation; significantly sub-average intellectual functioning;
concurrent deficits in adaptive functioning. Her individual educational plan provides her with
the support of resource service, speech/language, occupational and physical therapies and a one
to one paraeducator. Emily’s daily living skills, communication, problem solving and
socialization skills are estimated to be within the range of a 3 year old child. She does not
understand rules or boundaries that are expected of a child her age. It has been documented that
at school Emily has to be monitored carefully to insure her safety. It is evident that her disability
is interfering with her ability to learn and function independently. Accommodations such as
providing structure, limits and physical boundaries such as fences in outside yards are
necessary to allow her access to major life activities such as age appropriate outdoor play as
well as to insure her safety, health and well being. It is my belief that to deny her a fenced yard
home environment is discriminatory in nature. Sincerely, Jennifer Ames, Director of Special
Education, District 106.”    

Mr. Michael Pall, the property owner of 6472 Apache Drive, stated that he took pictures of his
property in the rear yard to show the existing screening in the backyard of the property. He noted
that the neighbors to the east of the property have existing 6' in height bushes that extend the full
length of side of the property boundaries. Mr. Pall stated that there is a small 7' gap in the bushes
between the properties that would be filled in and the southern boundary of the property would
need shrubbery for screening because it is very open. He further noted that there are existing
bushes on the west end of the property with a few small openings. Mr. Pall stated that a gate for
the fence is also proposed. Mr. Kubiesa, the petitioner’s counsel, asked Mr. Pall what type of
shrubbery would be planted to screen the fence. Mr. Pall stated that Arbor Vitae evergreens or a
similar variety would be planted with a height of about five-feet (5') at the time of planting. Mr.
Kubiesa asked Mr. Pall to describe the type of fence that would be installed. Mr. Pall stated that
a black wrought iron fence with alternating spear point pickets approximately five-feet in height
is being proposed instead of a flat top of the fence so that Emily cannot climb over the fence and
leave the property. Mr. Pall stated that Emily is very high functioning and a very active little girl
that does not understand danger. He further stated that Emily on a few occasions has opened the
lock systems within the house and left the property. 

Mr. Pall stated that when first moving to the new house on Apache, the cleaning crews left the
house open and Emily left the home and entered one of the neighbor’s homes next door.
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Jennifer Ames, Director of Special Education, for LaGrange Highland School District #106,
stated that she has been involved with education for over twenty-five (25) years, she has worked
with children with various disabilities and Emily has been a student at the Highlands for two
years. Jennifer Ames stated that she is primarily interested in providing the best environment
both in school and also in the community. She noted that District 106 is an inclusive school
district in that children with disabilities are best served within the regular education environment
and it would be beneficial to Emily to be able to continue that environment within the
neighborhood that would promote her well being. Jennifer Ames stated that it is important for a
child to be able to play outside to have free realm to explore their environment, to have social
engagement with other children and especially for Emily to be able to develop her motor skills.
Jennifer Ames stated that Emily requires therapy at school to help her meet her potential, she is
gifted in many ways and even at school Emily may try to wander off when other children are
going in another direction. Mr. Kubiesa, Mr. & Mrs. Pall’s counsel, asked how a fenced in yard
would help Emily with the quality of life and her safety. Jennifer Ames stated that a fenced yard
would provide structure for Emily with a definitive outline setting forth how far she can go
because Emily needs to have a physical barrier. Jennifer Ames stated that the first priority of a
school is to provide a safe environment and then you talk about enriching learning. She added
that the first priority of a government is to provide a safe environment as well then enhance the
quality of life. Jennifer Ames stated that she deals with special education law and the disabilities
act every day and it would be discriminatory to not allow parents to provide a safe environment
for Emily’s well being. She added that it would seem to be the analogy of if an elderly person in
a wheel chair were not able to get into their front door of their home because they are not
allowed to build a ramp. Jennifer Ames stated that Emily needs social relationships with other
children and communication as well as motor skills can be enhanced with free play outside.         
         
Commissioner Costelloe asked Mr. & Mrs. Pall if they had a fence on their previous property on
Blackhawk Trail. Mr. Pall stated that there was a fence around the perimeter of the in-ground
pool area at the home on Blackhawk Trail. He noted that the in-ground pool was not used due to
Emily’s safety. Commissioner O’Malley stated that he has concerns with the proposed style of
fence due to the spear points on the top sections of the fence. He asked if the Highlands School
District would allow a fence with spear points at the top. Jennifer Ames stated no. Ms. Ames
further stated that this type of fence would be a natural consequence for Emily and it would be a
deterrent so she does not try to climb over the fence. Commissioner O’Malley stated that he is a
former teacher and coach who worked at Oak Park River-Forest High School and the school had
spikes around the top of the fence at the athletic facility. He noted that a young man once
climbed the fence and was speared by the points on the fence and would hate to see that happen
to Mr. & Mrs. Pall’s daughter.

Commissioner O’Malley asked if someone would be with Emily at all times while she is in the
fenced in yard. Mrs. Pall stated that Emily will never be alone. Commissioner O’Malley asked
why a fence is needed if Emily is not left alone.



PZC Minutes
October 2, 2007

 Page -6-

Jennifer Ames stated that all parents understand that when a child reaches a certain age a parent
can leave a child alone safety for a few minutes at a time. Mrs. Pall stated that Emily goes to the
park and plays with other children and a fence will not take the place of a parent. 

Commissioner Costelloe stated that Mr. & Mrs. Pall bought a home in Indian Head Park where
no fences are permitted and there was prior knowledge from living in the community on
Blackhawk Trail for ten years. Kenneth Kubiesa, Mr. & Mrs. Pall’s counsel, stated that the
ordinance does not say no fences but that clearly safety fences are allowed and this particular
purpose may not be specifically defined but the proposed fence is for safety. Commissioner
Andrews stated that the Village requires a fence to provide safety around in-ground pools, that is
why it is called a safety fence and there are certain other fences that are grand-fathered in and
permitted. Commissioner Andrews asked if the proposed fence is specifically for Emily to play
in the backyard at her home. She noted that the term “inclusion” in the school means to allow
children to play at school and in the community in other environments. Mr. Pall stated that there
are times when Emily may play in their yard and other times when she may play in other
children’s yards or in a playground but someone will always be with Emily. Commissioner
Andrews referred to the Plat of Survey for the property at 6472 Apache Drive that was presented
to the Commission and inquired if the landscaping shown on the plan on the east side of the
property is on the Pall property boundary. Mr. Pall stated that the existing landscaping shown on
the east property boundary is on the neighbors property. Commissioner Andrews stated if the
neighbor to the east removed the existing bushes there would be no screening of the fence which
is close to the lot line. Commissioner Andrews stated that complete screening has been required
for any safety fences installed for in-ground pools and that does not include any existing
landscaping that may be in place on a neighbors property.          

Chairman Schermerhorn inquired if any other alternatives have been considered other than a
fence such as a wrist band that may send a signal if a boundary is crossed. Mrs. Pall stated that it
is a great idea for people that are not very active but an active child might take the bracelet off,
other ideas were explored and a fence is the best option for Emily. Chairman Schermerhorn
stated that he heard this evening from Jennifer Ames, a Special Education Director, that the
fence is required because it demonstrates physical boundaries. He asked how boundaries are
identified outside of the home. Mr. Pall stated that close supervision and parental care is always
needed to insure Emily’s safety. 

Gene Callahan, of Apache Drive, stated that he and his wife have lived on Apache Drive for
twenty-nine (29) years and some of the residents on Apache have asked him to present the
questions they have to the Commission. Mr. Callahan presented two letters to the Commission.
For the record, Chairman Schermerhorn stated that a letter was received from Barbara Clarke, of
Pontiac Drive, dated September 25, 2007. The letter states in part: “I am a parent of a severely
disabled daughter and have lived in Indian Head Park for thirty-two (32) years. 



PZC Minutes
October 2, 2007

 Page -7-

I have never asked for a variance for a fence for my property because of my handicapped
daughter for the following reasons: (1) there would be no need for one because I would never
leave her alone in my yard; (2) the Village of Indian Head Park has generously provided for the
handicapped in its participation in S.E.A.S.PA.R. for many years. I strongly object to a fence
variance for the following reasons: in all the years I have lived here and also worked on the
Zoning Board, I believe there has only been one fence variance granted and that was a large lot
in the Burr Ridge area where none of the surrounding neighbors objected to it; I am sure that
most residents would prefer to keep the open space quality that has brought us to purchase in
this area. The proposed fence is in an area where the lots are smaller than most and would truly
detract from the open space quality; a variance should never be granted where surrounding,
contiguous neighbors object to it and other families in Indian Head Park who have handicapped
family members have never requested a fence variance.” (read into the record of the open
meeting). Chairman Schermerhorn noted the following letter from Judith Matton, of Big Bear
Drive, that states in part: “We have a severely retarded microcephalic son, who has no speech, is
mobile and not high-functioning. Our caring neighbors are fabulous when/if Chris occasionally
wanders. As the mother of a disabled child, I am (and our wonderful neighbors) are opposed to
this fence with certainty, there is no discriminating against Mr. & Mrs. Pall’s daughter. As a
resident of 21 years, the ordinance should stand.” (read into the record of the open meeting).
  
Gene Callahan stated that most of the residents in the audience this evening have lived in Indian
Head Park twenty years or more. He added that Indian Head Park is a wonderful, strong
cooperative supporting each other in good times and bad. Gene Callahan stated that the personal
attacks on the neighbors who oppose the fence is totally out of line and there are wonderful
people who live next to this property. Mr. Callahan stated that when the petitioners first filed
their request for a fence they were already residents in the community for ten years and they
therefore knew there was a no fence ordinance. He added that it is obvious that safety fences are
intended to keep children out of swimming pools. Mr. Callahan pointed out that a five-foot
wrought iron fence with sharp points on the top is not safe for a child. He added that a ten-year
old child in Chicago was fatally injured on a similar fence. Mr. Callahan stated that on June 5,
2007 the Planning and Zoning Commission unanimously voted the fence petition down and that
was nine days prior to the Pall’s purchasing their home on Apache Drive; therefore, the owners
knew at the time when they signed the contract there were no contingencies.  Mr. Callahan stated
that Mr. & Mrs. Pall stated the fence was for their daughter’s safety, even when the Commission
did not find in their favor they purchased the home anyway and the Commission reviewed the
Findings of Fact and the criteria was not met at that time.

Gene Callahan stated the law strongly supports that you cannot create a situation that requires a
variance. He added that the petitioner created the problem, they should not have purchased the
home in Indian Head Park if a fence was required and there are other neighboring communities
that allow fences within the same school district. 
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Mr. Callahan stated that the neighbors in Indian Head Park are all wonderful people and the
personal attack by a person from Chicago who commented on this zoning matter in the
newspaper that called some residents “heartless, uncompassionate people” is totally untrue. He
added that Mr. & Mrs. Davis have been wonderful neighbors and when he lost his daughter three
years ago to breast cancer, the Davis family was there to help. Mr. Callahan stated that any time
someone gets sick in the neighborhood whether it is good news or bad news, there is a
community effect to keep everyone connected. He added that many children were raised in the
neighborhood and were allowed to run freely to play through the yards. Mr. Callahan stated that
under the law the courts consider the feelings of the neighbors surrounding the home and he
presented an exhibit to the Commission that reflects all of the households in the immediate area
that have either signed a petition against a fence or expressed their opposition. Mr. Callahan
further stated that the personal attacks and negative newspaper articles put a wound in this
community that may never heal, there is no need for those types of comments, he hopes the
petitioner withdraws their request for a fence and the proposed wrought iron fence with sharp
points is not safe. 

Mr. Klaczynski stated that he and his wife Carmen have lived on Big Bear Drive for about 2 ½
years. He added that he agrees with Mr. Callahan that Indian Head Park is a wonderful place.
Mr. Klaczynski stated that if the Pall’s needed a fence for an in-ground pool they would have the
right to have a safety fence because of a pool. He added that Mr. & Mrs. Pall have a Downs
Syndrome child and  everyone is here this evening arguing about whether the property owner
can have a fence that will help them keep their child safe. Mr. Klaczynski stated that there are
different levels of afflictions that allow people to do things that others cannot do and a fence will
help the Pall family to keep their child safe. He added that the Pall’s are trying to provide the
best environment for their daughter’s safety and the decision should be no different than a fence
granted for an in-ground pool.                

Mr. Kyzivat, stated that he and his wife Sharon live on Stonehearth in Acacia. He added that a
fence is not an option when in-ground pools are installed, they are required for safety. Mr.
Kyzivat stated that a fence for a pool is different than a fence for safety. He added that if a child
does not understand barriers, a child will not stay in the backyard even with a fence unless
someone is there to watch the child. Mr. Kyzivat stated that government is not responsible for
making sure children are safe at home. Mrs. Chessare, of Indian Head Court, stated that there
should be no comparison to a fence for a pool that must be installed in close proximity to the
pool in a small area and the proposed fence is a boundary fence around the entire property. Mrs.
Scheer, of Hiawatha Lane, stated that she has six children ranging from the age of 12 to 21. She
added that it is impossible for any parent to watch their child every minute of every day and the
demographics in Indian Head Park are totally different today than they were four years ago. 
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Mrs. Scheer stated that she has a daughter Emily’s age that would love to play with Emily but
there is no fence to keep Emily safe. She added if the Pall’s yard was fenced the children could
play together.    

Mrs. Guardino, of Thunderbird Drive, stated she and her husband have lived in the Village ten
years and the entire Village would like to do what is right for Emily and to welcome her to the
neighborhood. Mrs. Guardino asked why Mr. & Mrs. Pall purchased a home in Indian Head Park
when they knew that fences were not allowed when Western Springs and LaGrange Highlands
allow fences and both communities are within the same school district. Mrs. Guardino stated that
Mr. & Mrs. Pall lived on Blackhawk Trail for ten years and certainly knew that fences were not
permitted. Cathy Cihak, of 6517 Blackhawk Trail, stated that her backyard is Wolf Road, she has
lived in Indian Head Park since 1971, she raised two children along a busy street without fences
and children with disabilities need one-on-one contact and supervision.    
      
Chris Metz, of Arrowhead Court, stated that he knows Emily who plays with his daughter that
also has some developmental delays. Mr. Metz stated that his daughter understands boundaries
but Emily has different needs, she has Downs Syndrome and does not understand boundaries. He
added that this issue is all about Emily’s safety and not about neighbors being divisive and the
Board has not formally turned down the Pall’s fence request. Jim Pouba, of Blackhawk Trail,
stated that in any community if any family member needed help to provide a fence for the safety
of their child, he hoped that it would be considered for the safety of a child because it would not
destroy the beauty of Indian Head Park. Greg Abbott, of Apache Drive, stated that he was a
resident of Indian Head Park from 1976 to 2000. He stated that he moved away from the
community and now has a family but if one of his children needed a fence for safety, he would
certainly not buy a home in a community that did not allow fences. Mindy McMahon, of
Blackhawk Trail, stated that she was neighbors with the Pall’s for about ten years when they
lived on Blackhawk Trail and on numerous occasions Emily left the home and everyone was
looking for her in the neighborhood including the Indian Head Park Police Department. Mrs.
McMahon stated that Emily is an active first grade Downs Syndrome child that needs to be safe
within her own property boundary and she supports the request for a safety fence. She added that
there was a mention of a zoning request recently for an elevator addition to a residence to
accommodate a special needs child and that request was granted by the Board. Mrs. McMahon
stated that she hopes there are exceptions that are made for the safety of a child to allow for a
fence for Emily. Lori Davis, of Apache Drive, stated that she is a neighbor directly next door to
the Pall’s and the bushes along her property boundary will soon have no leaves during the fall.
Mrs. Davis stated that the definition of a safety fence has changed because before it was to keep
the community safe for swimming pools and now the Pall’s are defining the safety fence to keep
Emily safe. She added that a precedence will be established if the fence is granted. Laura
Vesecky, of Big Bear Drive, stated that she concurs with the statements made by Lori Davis. 
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Frank Faron, President of the Indian Head Park Homeowners Association, stated that the
Association members discussed this issue at the last meeting and the consensus of the members
are against a fence. Mr. Faron further stated that if a fence is allowed, it should only be for a
short period of time during the time the Pall’s live there and not to allow a fence after the owners
may sell the property.      

Harry Abbott, of Apache Drive, stated that the property owners were well aware that fences were
not permitted and if a fence was that important to them, they should have purchased a home in a
community that allows fences. Dr. Arnold Messmore, Commissioner of Lyons Township Mental
Health, stated that he presently lives at 111 Acacia Drive, he previously lived on Big Bear Drive
and has no interest in whether the property is beautified with landscaping. He noted that the
primary focus should be on Emily and her safety and he pointed out that there are several
programs available to children with Downs Syndrome as well as other disabilities and these
programs are funded specifically to provide services and activities for children with disabilities.
Dr. Messmore stated that he also had a child with a disability and did not ask for a fence, the
property owner knew their child has special needs and the property owner was aware that Indian
Head Park did not allow fences.

Chairman Schermerhorn stated that Richard Ramello, Village Counsel, has been kind enough to
sit in on the meeting this evening and he has developed some questions for the property owner
and their counsel. Richard Ramello, asked Mr. Kubiesa, Mr. & Mrs. Pall’s Counsel, to direct
some comments to Section 17.24.060 (e), of the Municipal Code, which are the standards for
zoning variations that are applicable. Kenneth Kubiesa stated that he does not believe that the
standards for zoning variations apply to this proceeding because this is not a variation but a
proceeding for the issuance of a fence permit. Mr. Kubiesa referenced the following section of
the Municipal Code, specifically 17.12.120, which states in part: “fences are prohibited except
as follows: (a) those required for safety as determined and upon such terms and conditions as
may be imposed following the procedures for variation in this title”. He noted that the
reference does not specifically mention the standards for variations but procedures for variations
and the only standard is that the fence is required for safety. Mr. Kubiesa stated that there is no
contrary evidence that the fence is not required for safety. Richard Ramello asked Mr. Kubiesa
why he believes that the standards for variations under Section 17.24.060, is not a procedural
rule. Mr. Kubiesa stated that it is a substantive rule and the procedure is having the public
hearing, putting the notice in the newspaper and conducing the hearing in accordance with those
procedural standards not substantive. Mr. Ramello stated that the purpose of the hearing is to
determine whether or not based on the evidence produced at the hearing if those standards have
been met. Mr. Kubiesa stated that the standards for Section 17.12.120 (a) have been met. Mr.
Ramello asked Mr. Kubiesa why the standards of Section 17.24.060 (e) would not apply because
in order to grant the variation the standards must be met. Mr. Kubiesa stated that the zoning
standards are not procedures. 
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Mr. Ramello asked Mr. Kubiesa if he believes there is some exception in another section of the
Indian Head Park Zoning Code that stated in the instance of a fence variation that the standards
of Section 17.24.060 would not be applicable. Mr. Kubiesa stated that the standards of the
zoning code does not apply. Mr. Ramello stated that the standards do apply and are standards for
variations. He further stated that it is the petitioner’s burden to enter into the record the evidence
necessary to show that those standards have been met. Mr. Kubiesa stated that he does not have
any evidence to enter other than what has been presented because the standards do not apply.      

Mr. Ramello asked Mr. Kubiesa if his clients have considered any other alternatives other than
the fence that is proposed. Mrs. Pall stated that the reason for a five-foot in height fence for
Emily is that generally Downs Syndrome children do not grow taller than approximately four
feet and a five-foot fence is needed. Mrs. Pall further stated that she has agreed to all of the
landscape requirements that have been suggested by the Commission. Mr. Ramello asked Mr. &
Mrs. Pall if there explored the possibility of wireless technology with an infrared beam and
wireless fences that would sound an alarm if that beam is broken. Mrs. Pall stated that she is
familiar with the wireless technology and they have some security measures in place in the home
already but is not in favor of infrared rays and would be concerned with effects it might cause to
a child. Jennifer Ames, Director of Special Education at Highlands School District, stated that
Emily needs both visual and physical boundaries. Mrs. Pall stated that various alternatives other
than a physical fence were considered and those concepts were rejected for various reasons. Mr.
Ramello asked Mr. & Mrs. Pall if they considered fencing a smaller section of the rear yard as
opposed to the entire boundary of the lot. Mr. Kubiesa stated that the Pall’s could consider that
option but that it has not been suggested. Commissioner Andrews pointed out that the Planning
and Zoning Commission made a suggestion to fence a smaller section of the yard and Mrs. Pall
rejected that concept at the last zoning meeting. Mr. Ramello asked the petitioner if it would be a
reasonable proposal to fence a smaller area of the yard. Mrs. Pall stated that she would be
agreeable to a smaller section of the lot to be fenced but not just the patio area which is a fairly
small area. Mr. Ramello asked the petitioners if the Planning and Zoning Commission were to
recommend granting a fence and the Village Board were to approve a fence, would they be
agreeable to remove the fence upon Emily no longer residing at this residence. Mr. Pall stated
that he has no objection in removing the fence under those circumstances. Mr. Ramello asked
Counsel Kubiesa if his clients would be willing to back up that agreement with a performance
bond to guarantee and insure that the fence would be removed when there is no longer a need for
the fence. Mr. Kubiesa stated that the terms of an agreement can be effectuated to allow for a
fence.

Chairman Schermerhorn stated that several members of the audience asked why the petitioners
moved to Indian Head Park knowing a fence was needed for their child and there may be some
animosity because fences are generally not permitted. Mr. Pall stated that he believes there is a
provision in the ordinance that allows for safety fences. 
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Gene Callahan, stated that he is an attorney by profession, he is familiar with zoning law and
asked if the current discussion is leaning towards a zoning special use that would be in a totally
different section of the code. He noted that the petitioners did not meet the zoning standards at
the previous hearing. 

Mr. Callahan asked if special use provisions are being made for this property. He stated that the
consensus of the neighbors in the audience is that the Commission will take a vote this evening
to provide a recommendation to the Board on this matter instead of continuing the matter again.
Chairman Schermerhorn stated that the Commission in its advisory capacity hopes to take a vote
this evening to provide a recommendation to the Village Board at the next meeting.               

Frank Lesh, of Indian Head Court, stated he has lived in Indian Head Park for many years, that
the safety of Emily is critical to everyone but why not consider Arbor Vitae bushes to line the
entire property boundary to provide a physical barrier that stays green all year. Mr. Lesh stated
that he works outdoors as part of his job, evergreen bushes are not pleasant to walk through and
a child would learn not to cross that boundary.    
     
Mr. Kubiesa, Mr. & Mrs. Pall’s counsel, stated that Emily is a unique child and the parents are
doing all they can to provide for her safety by trying to receive approval for a fence. Mr. Kubiesa
stated that a few laws apply regarding this matter. He noted that the Americans with Disabilities
Act allows for a reasonable accommodation in Emily’s circumstances by this Village and there
is no evidence that suggests or outweighs the safety of Emily. He added that Emily’s medical
record is clear that she is disabled and the request before the Commission is certainly reasonable.
Richard Ramello, Village Counsel, stated that in addition to the Americans with Disabilities Act,
there is also a Federal Statute that mirrors the Americans with Disabilities Act called the Fair
Housing Amendment Act and he noted that both of these references apply to zoning type
situations. Mr. Ramello stated that in an instance where a person has a disability, such as a
person with Downs Syndrome, if the strict letter of the law does not provide for the needs of that
particular person with a disability, the Village must make some reasonable accommodation to
provide for an equal living environment for that person with a disability. Mr. Ramello further
stated that the requested accommodation must be a reasonable accommodation and that
determination of being reasonable  is on a case by case situation and there is no particular
standard other than the evidence that is provided before a zoning board by the petitioner. He
noted that the accommodation cannot cause an undue burden or expense on the local government
or one that creates a fundamental alteration in the Village’s zoning scheme and that type of
accommodation would be deemed unreasonable.

Mr. Ramello stated that reasonable alternative accommodation if the fence variation is denied,
can and have been held up in courts on a case by case determination. He noted that there is one
particular case in which the petitioners had requested a front yard fence variation, which was
denied and the Village had suggested a different fence configuration of a rear and side yard 
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alternative and the court found that alternative to be a reasonable accommodation. Gene
Callahan, of Apache Drive, stated that in the particular court case mentioned, that Village also
allowed fences and had fences standards in place and the issue was the fence in the front yard of
the property. Mrs. Scheer inquired when the fence regulations were established because there are
some fences existing in the Village. 

Chairman Schermerhorn stated that the ordinance regarding fences was enacted in 1964.
Chairman Schermerhorn stated that there is a petition before the Commission this evening in
which the petitioner is requesting to fence the entire backyard of a property at 6472 Apache
Drive. He noted that the standards as defined in the Village’s Zoning Ordinance, Section
17.24.060, do in fact apply to this zoning request and the Commission will be reviewing those
standards as it relates to this zoning petition for a fence. 

Chairman Schermerhorn further noted that the Commission will also review whether there are
alternatives or conditions that would be appropriate to bring to the attention of the Village Board
as it relates to this zoning matter. Chairman Schermerhorn noted that the audience has provided
public input on this zoning matter and the Commission will review the Findings of Fact as it
relates to this zoning request. Chairman Schermerhorn entertained a motion to accept the zoning
petition for a fence for the property located at 6472 Apache Drive, as presented to the
Commission. Commissioner O’Malley moved, seconded by Commissioner Andrews, to accept
the zoning petition as presented to the Commission. A voice vote was entered into the record.   
             
Aye: Commissioners Andrews, Costelloe, O’Malley, Yelnick  
Nay: None
Absent: Ingram      

Chairman Schermerhorn and the Commission members reviewed the following Findings of Fact
with regard to the residential property at 6472 Apache Drive to evaluate evidence presented in
response to the following criteria before recommending a variation(s), as required by the
Village’s Zoning Ordinance, Title 17 Zoning, Section 17.23.060E: (1) that the property in
question cannot yield a reasonable return if permitted to be used only under the conditions
allowed by the regulations governing the district in which it is located (not applicable -- this
reference pertains only to commercial properties); (2) the plight of the owner is due to unusual
circumstances (all commissioners agree); (3) the variation, if granted, will not alter the essential
character of the locality (all commissioners disagree); (4) the particular physical surroundings,
shape or topographical conditions of the specific property involved would bring a particular
hardship upon the owner as distinguished from a mere inconvenience if the strict letter of the
regulation were to be carried out (the Commission members noted -- not applicable because the
topographical conditions and geography is not relevant to this zoning request for a fence); (5) the
conditions upon which the petition for variation is based would not be applicable generally to
other property within the same zoning classification (all commissioners disagree) (6) the purpose
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of the variation is not based exclusively upon a desire to make money out of the property (all
commissioners agree); (7) the alleged difficulty or hardship has not been created by any person
presently having an interest in the property (all commissioners disagree);(8) the granting of the
variation will not be detrimental to the public welfare or injurious to other property or
improvements in the neighborhood in which the property is located (all commissioners
disagree); (9) the proposed variation will not impair an adequate supply of light and air to
adjacent property, or substantially increase the danger of fire, or otherwise endanger the public
safety, or substantially diminish or impair property values within the neighborhood (all
commissioners disagree).       

Commissioner O’Malley moved, seconded by Commissioner Andrews, to accept the findings of
fact with regard to the zoning matter before the Planning and Zoning Commission this evening.
Motion carried by unanimous roll call vote (4/0/1). 

Aye: Commissioners Andrews, Costelloe, O’Malley, Yelnick  
Nay: None
Absent: Ingram      

Chairman Schermerhorn stated that the Planning and Zoning Commission has reviewed the
Findings of Fact as required by the Village’s Zoning Ordinance as it relates to this zoning matter.
Chairman Schermerhorm asked if there are alternatives that could be explored to be included in
the recommendation to the Village Board. Chairman Schermerhorn stated that  Mr. & Mrs. Pall
have presented their petition as a safety fence to create a boundary for Emily’s safety and it was
stated by Mr. & Mrs. Pall that Emily would not be left unattended in the yard for any length of
time. Mrs. Pall stated that Emily has the right to play outside with other children, the only way
that can happen is if there is a safe boundary with a fence and the style of fence that was selected
is similar to the style of fence in Western Springs at the Dartmoor Development. Jennifer Ames,
Special Education Director for LaGrange Highlands School, stated that the point is to make an
accommodation to allow Emily to access major life functions such as learning and socializing
through playing as a child. Chairman Schermerhorn stated that the proposed petition is to fence
an entire yard, the Commission is trying to determine an accommodation if possibly a portion of
the rear yard could fenced so that it is not so objectionable to the rest of the residents in the
immediate area while still accommodating Emily’s safety. He noted that a fence is not intended
to provide a total learning experience because there are other programs and activities that
provide that for Emily. Mrs. Pall stated that a trampoline in her yard would not be attractive to
the neighbors, a fence is being requested for Emily’s safety, it will not diminish property values
in the area, there are no parks or libraries in the Village and the school district is very good and
the reason why her family moved to Indian Head Park. Mrs. Pall stated that she is in charge of
the National Association of Downs Syndrome Fashion Show Fundraisers on an annual basis and
so much has been given back to the community. 
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Commissioner Jack Yelnick stated that he has a friend with a child who has special needs and
can certainly appreciate the safety of a child, he was not present at the prior zoning meeting
regarding this matter and he added that the comments both for and against the requested zoning
relief for a fence is appreciated. 

Commissioner Yelnick further stated that when someone comes into a community knowing that
fences are not permitted and then asks for a fence, it is not fair to the rest of the community who
have followed the rules of the Village. However, he noted that if the property owner was
unaware or misunderstood the fence regulations, a fence for safety could be considered
conditioned that the fence would be removed prior to the sale of the home or if it is determined
the fence at some point the fence is no longer needed for the child. Mr. Pall stated that he is more
than willing to work with the Commission and he asked if Emily was born in that house, would
it affect the decision to allow for a fence. Commissioner Yelnick stated that he certainly has
compassion for this situation and is only trying to find a solution where all parties can agree
while respecting the needs of the petitioner as well as respecting the neighbors who have lived in
the community for many years.     

Commissioner Costelloe stated that one of many contributing factors in this matter is that the
petitioner lived on Blackhawk Trail for ten years before purchasing the home on Apache and  the
petitioner was aware of the fence regulations because they had a fence around an-ground pool at
that property on Blackhawk Trail. Mr. Kubiesa stated that if there is some objection to the
proposed fence because it is too close to the lot line, or the fence is unattractive to the neighbors,
those issues can be dealt with to reach a solution. He noted that if the objection is that fences are
not allowed because that is how it has always been, the petitioner cannot compromise on that
issue. Mr. Kubiesa further stated that if the Commission can state what is objectionable a
compromise can possibly be reached such as the design of the fence, or propose a fence that is
less visible or more visible, move the location of the fence or plant bigger shrubs to screen the
fence. Chairman Schermerhorn stated that there is a no fence ordinance in Indian Head Park, the
petitioner moved into a Village knowing fences are not permitted and the Commission is now
trying to find an accommodation for Emily’s safety. Chairman Schermerhorn stated that the
petition presented shows an entire backyard that would be fenced and the petitioner mentioned
using a portion of the neighbors existing foliage that loses it leaves to screen their fence along
one boundary. Chairman Schermerhorm stated that there were comments this evening that the
Village allows fences for pools and some residents asked what is the difference. He noted that
fences are required to screen in-ground pools, the fence for pools must be installed in close
proximity of the pool not the entire property boundary and screening is required.

Chairman Schermerhorn asked Mr. & Mrs. Pall’s counsel if a smaller area to be fenced would be
acceptable. He noted that most people moving to the community are aware that installation of
fences are not permitted and in some cases that is the reason someone may move to Indian Head
Park. 
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Chairman Schermerhorn stated that he is not in favor of a fence that would be visible from the
front of the house and the fence should start and end at the sides of the house and not extend into
the entire rear yard of the property. Mrs. Pall stated that the rear yard is very small. Mr. Kubiesa
asked what the Commission is suggesting so that a solution for the fence can be considered. 

Chairman Schermerhorn stated that the point is clear that the fence should not extend beyond the
side boundaries of the building and into the entire rear yard of the property and a compromise
needs to be reached in order to provide a recommendation to the Village Board. Mr. Pall stated
that on the west side of the property there is only seven-feet (7') between where the existing
bushes end and the house, the house is on a hill with a grade and the fence would not be visible
because bushes would be planted for screening. Chairman Schermerhorn stated that the
petitioners are not making any accommodations to the neighbors. Mr. Pall stated that the fence
will not be visible from the street and if the concern is that the fence should only be the width of
the house he is not totally opposed to idea. Chairman Schermerhorn stated that the Commission
has not granted a fence to enclose an entire yard and asked the petitioner if they are agreeable to
a smaller area of the property to be fenced. 

Mr. Pall stated that if people do not want a fence, will it change their conception of the fence if it
is a smaller fence. Commissioner Costelloe stated that the reason for the no fence rule is to
maintain a park-like atmosphere in the community and if the enclosed area is closer to the home,
it is less of an encroachment and more open area will be maintained. Commissioner Costelloe
pointed that the Commission is trying to reach a balance to address everyone’s concerns.
Chairman Schermerhorn asked Mr. & Mrs. Pall is they agreed to removing the fence if Emily no
longer needs the fence. Mrs. Pall stated that there will always be a need for the fence although
she is not opposed to the Board reviewing the need for the fence on a yearly basis. Chairman
Schermerhorn stated that if the Village Board were to grant an ordinance to allow the fence,
would Mr. & Mrs. Pall allow for the ordinance to be recorded against the property. Mr. Kubiesa
inquired if the Commission is asking for the ordinance to be recorded against the property to
restrict the property to conditions set forth with regard to the fence. Chairman Schermerhorn
responded, yes. Mr. Kubiesa stated that he is not opposed to an agreement being recorded for the
subject property as it relates to conditions with regard to the fence. Chairman Schermerhorn
asked Mr. Kubiesa if there were any objections to the petitioner posting a performance bond
with the Village to insure the removal of the fence. Mr. Kubiesa stated that he is willing to
discuss other guarantees with Village counsel but not necessarily a performance bond. Chairman
Schermerhorn stated that the fence would need to be completely screened on the property. Mr.
Kubiesa stated there are no objections to provide screening. 

Chairman Schermerhorn entertained a motion to present a recommendation to the Village Board
to accept Petition #162 for a fence as presented to the Commission. Commissioner O’Malley
moved, seconded by Commissioner Yelnick, to accept the petition for a fence for 6472 Apache 
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Drive, as presented to the Commission at the meeting this evening. A roll call vote took place as
follows: (0/4/1).

Aye: None 
Nay: Commissioners Andrews, Costelloe, O’Malley, Yelnick
Absent: Ingram      

Chairman Schermerhorn entertained a motion to present a recommendation to the Village Board
with regard to Petition #162 to approve a fence for the property at 6472 Apache Drive, subject to
the following conditions: (1) that the fence shall not exceed the width of the residence on the east
and west side of the home; (2) the fence shall not extend more than twenty-five feet (25') from
the back of the house south into the rear yard setback; (3) that the fence must be screened on all
sides with evergreens that do not lose their leaves; (4) that the medical necessity and need for the
fence will be reviewed every two years by a medical professional; (5) that the fence will be
removed when Emily no longer needs the fence or if she no longer resides at the subject property
and (6) the ordinance to be recorded for the subject property and; (7) a performance bond to be
posted with the Village to insure removal of the fence when there is no longer a need for the
fence. 

Commissioner Yelnick stated that he does not believe it to be relevant with regard to proving the
medical necessity because the parents have a tough situation with Emily having Downs
Syndrome and they should not have to provide proof each time the fence comes up for review.
Commissioner Andrews stated that she has family members with children that have disabilities
who have made tremendous progress with their medical conditions and she hopes Emily will
also have progress.  Commissioner Andrews stated that she agrees that the medical necessity for
the fence should ne reviewed by a medical professional at least every two years. Commissioner
O’Malley stated that he had some involvement with the special education department at Oak
Park River Forest High School and is in favor of reviewing the medical necessity for a fence on
an annual basis. Commissioner Costelloe stated that she also supports Commissioner O’Malley’s
position regarding a medical necessity review.    

Commissioner Costelloe moved, seconded by Commissioner Andrews, to approve the fence for
6472 Apache Drive, as stated in the above conditions and to present this recommendation to the
Village Board. A roll call vote took place as follows:

Aye: Commissioners Costelloe, O’Malley, Yelnick 
Nay: Commissioner Andrews
Absent: Ingram      
    
Chairman Schermerhorn stated that a report and recommendation regarding this zoning matter
will be presented to the Board at the next meeting to accept the petition voted upon. 
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Chairman Schermerhorn stated that he hopes that the Commission has reached an
accommodation with regarding to this zoning matter.     

REVIEW AND APPROVAL OF PLANNING AND ZONING COMMISSI ON 
MEETING MINUTES (DISCUSSION AND A POSSIBLE VOTE MAY  TAKE 
PLACE)

� Minutes of the Planning and Zoning Commission Meeting held September 4,
2007

Upon review of the minutes presented from the meeting held on Tuesday, September 4, 2007,
Commissioner Andrews moved, seconded by Commissioner Yelnick, to approve the September
4, 2007 meeting minutes, as presented. Carried by unanimous voice vote (4/0/2).

VI. ADJOURNMENT

There being no further business to discuss before the Commission, Commissioner Andrews
moved, seconded by Commissioner Yelnick, to adjourn the meeting at 10:30 p.m. Carried by
unanimous voice vote (5/0/1). 

Respectfully Submitted,
Kathy Leach, Recording Secretary  
Planning and Zoning Commission         


